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DETAILED ACTION 

The rejection from the prior office action is maintained and incorporated by 
reference. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for patent or (2) a 
patent granted on an application for patent by another filed in the United States before the invention by 
the applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3, 8, 11, 12 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Lee et al. 

Lee discloses determining that the exercise activity should be performed 
according to a first muscular phase col. 8, lines 21 - et seq.; providing a first user 
perceptible output from the coaching device to prompt the user to operate the exercise 
apparatus according to the first muscular phase col. 8, lines 21 - et seq.; determining 
that the exercise activity should be performed according to a second muscular phase 
that differs from the first muscular phase col. 8, lines 21 - et seq.; and providing a 
second user perceptible output from the coaching device to prompt the user to operate 
the exercise apparatus according to the second muscular phase, wherein the second 
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user perceptible output differs from the first user perceptible output col. 8, lines 21 - et 
seq., determining that the exercise activity should be performed according to a third 
muscular phase that differs from the first and second muscular phases; and providing a 
third user perceptible output from the coaching device to prompt the user to operate the 
exercise apparatus according to the third muscular phase, wherein the third user 
perceptible output differs from the first and second user perceptible outputs col. 8, lines 
21 - et seq., the first, second and third user perceptible outputs comprise a visual 
display col. 8, lines 21 - et seq., wherein the first, second and third user perceptible 
outputs comprise an audio output col. 8, lines 21 - et seq., the first and second user 
perceptible outputs comprise a visual display col. 8, lines 21 - et seq., 
Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4, 7, 1 2, 1 5 and 1 6 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Lee et al. 

Lee does not specifically detail the first muscular phase is a concentric phase, 
the second muscular phase is an eccentric phase, and the third muscular phase is an 
isometric phase, the concentric, eccentric, and isometric phases each last for 2 to 8 
seconds, however they are obvious design choices as they are well known variants if 
performing an exercise routine and are the various species of claims 12, 15 and 16. 
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Allowable Subject Matter 

Claims 5, 6, 9, 10, 13, 14, 17 and 18, are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Response to Arguments 

Applicant's arguments filed 3/31/09 have been fully considered but they are not 
persuasive. 

As to the applicant's arguments: 

1 . Lee does not teach or suggest determining whether an exercise activity should 
be performed according a muscular phase, and providing user perceptible output 
prompting a user to operate an exercise device according to that muscular phase, as 
recited in independent claim 1 . To this end, Applicant would like to take the opportunity 
to clarify that prompting a user to operate an exercise device according to different 
muscular phases, as recited in independent claim 1, is different from a device that 
merely instructs a user to modify his or her exercise speed, as disclosed in Lee. For 
example, in the Office Action, the Examiner cites to col. 8, lines 21 et seq. of Lee as 
purportedly disclosing that the Lee device determines whether an exercise device 
should be operated according to a first or second muscular phase. Lee, however, only 
discloses ways in which the device communicates to a user to modify his or her pace to 
reach his or her performance goal of moving a particular geographic-tracked distance 
over a specified amount of time. (See e.g., col. 9:26-28 ("The device 10 then assists the 
user in reaching a constant pace."); and col. 10:3-7 ("For example, the device 10 may 
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maintain a slow speed during a first interval, gradually increase the speed during a next 
interval to reach a higher speed, maintain the higher speed during a next interval, then 
gradually decrease the speed during a final interval.").) 

In contrast, independent claim 1 relates to prompting a user to operate an 
exercise device according to different muscular phases. As described in the present 
application, muscular phases are isokinetic, isometric, concentric, and eccentric. The 
isokinetic muscular phase is achieved through quick repetitive motion, while the 
isometric muscular phase is achieved through the tightening and holding of these 
tightened muscles. The concentric muscular phase is achieved through the slow 
contraction of muscles, while the eccentric muscular phase is achieved through the slow 
relaxation of the muscles under a load. ([0002].) Merely modifying a user's speed, as 
disclosed in Lee, does not teach or suggest instructing a user to operate an exercise 
device according to different muscular phases. 

As to 1 above, to the extent broadly claimed, Lee discloses a first and second 
muscular phase, and providing an audible output as different muscular phases will be 
reached in achieving the stated running goals. 

2. In the Office Action, the Examiner alleges that Lee does not specifically detail 
the first muscular phase is a concentric phase, the second muscular phase is an 
eccentric phase, and the third muscular phase is an isometric phase. [T]he concentric, 
eccentric and isometric phases each last 2 to 8 seconds, however they are obvious 
design choices as they are well known variants if performing an exercise routine and 
are the various species of claims 12, 15 and 16. (Office Action, p. 3.) Applicant 
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respectfully traverses this rejection. As an initial matter, the Examiner has failed to 
provide any evidence that performing these exercises, or, for that matter, performing 
these exercises in the recited time intervals, would be obvious design choices of 
purported well known variants of performing an exercise routine. As discussed in MPEP 
§ 2144.03, "It would not be appropriate for the examiner to take official notice of facts 
without citing a prior art reference where the facts asserted to be well known are not 
capable of instant and unquestionable demonstration as being well-known." 

Here, Applicant respectfully submits that the limitations recited in claims 4, 7, 12, 
15 and 16 are not "capable of instant and unquestionable demonstration as being well- 
known," as different types of exercises and exercise devices are operated in different 
manners. Accordingly, Applicant requests that the Examiner provide evidence 
supporting this allegation in order to maintain this rejection, in accordance with MPEP § 
2144.03. 

As to 2 above, official notice may be taken when the facts are well known. 
Various exercise routines are well documented and well known in the art. Merely taking 
the step of the exercise routine and providing a n audio output, regardless of the 
specific exercise routine, would be an obvious design choice. It's further obvius, as the 
claim requires no structure to perform the given steps, i.e., the method could be 
performed by a coach or trainer giving verbal feedback, and Lee's disclosure of 
providing verbal feedback . 

Conclusion 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Glenn Richman whose telephone number is 571-272- 
4981 . The examiner can normally be reached on Mon-Thurs. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, LoAn Thanh can be reached on (571)272-4966. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Glenn Richman/ 
Primary Examiner 
Art Unit 3764 



